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June 25, 2021 
 

Ms. Cynthia Ireland 
Department of Labor and Industries 
7273 Linderson Way SW,  
Tumwater, WA 98501 
 
RE: Comment on Wildfire Smoke Emergency Rulemaking: Chapter 296-307 WAC 
 
VIA ELECTRONIC MAIL AT cynthia.ireland@lni.wa.gov 
 
Dear Ms. Ireland, 
 
On behalf of the Building Industry Association of Washington (“BIAW”) representing 
nearly 8,000 businesses supporting in the homebuilding industry, we write to comment 
regarding the proposed emergency rule under consideration regarding wildfire smoke.  
Because of more favorable weather conditions, virtually all of our members significantly 
increase residential construction activities during the summer months when the potential 
for wildfires is also greater in our state.  The rule you are proposing is outside of the 
agency’s legal authority and is poor policy.  For these reasons, as well as the ones 
identified by other stakeholders engaged in this process, the Department of Labor and 
Industries (“L&I” or “the Department”) should immediately cease consideration of the 
emergency rule. 
 
First, the Department lacks the legal authority to issue the rule.  While the Administrative 
Procedures Act allows for an agency to issue emergency orders, the justification for 
bypassing the normal procedures for rulemaking assumes an actual emergency exists.  
Under RCW 34.05.350, agencies should be utilizing the tool of emergency rulemaking only 
in the instance that “…observing the time requirements of notice and opportunity to 
comment upon adoption of a  permanent rule would be contrary to the public interest.” 
While the text and case law interpreting Title 34 do not define the term “emergency,” the 
dictionary definition is “a serious, unexpected, and often dangerous situation requiring 
immediate action.”    
 
As of the date of the letter, there are no active wildfires in the state and yet L&I has been 
contemplating this “emergency” rule for several months.  Although it is not unreasonable 
to anticipate that seasonal recurring wildfires may again occur this summer, this could 
easily be addressed within the rubric of the normal rulemaking process.  In the Pacific 
Northwest, earthquakes and floods are also somewhat regular occurrences, and in the 
absence of an actual catastrophic event, the Department should not exercise its 
emergency rulemaking power in anticipation of hypothetical emergencies that may occur 
in the future.  To do otherwise stretches the definition of emergency beyond all 
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reasonable bounds. 
 
The Department also lacks statutory authority to engage in rule-making on this matter. 
Certain, well-settled principles govern the scope of an administrative agency’s rule-
making authority: (1) an agency has only those powers either expressly granted or 
necessarily implied from statutory grants of authority; and (2) an agency does not have 
the power to promulgate rules that amend or change legislative enactments. Wash. Fed’n 
of State Emp. v. State Dep’t of Gen. Admin., 152 Wn. App. 368, 377, 216 P.3d 1061 (2009).    
 
At least one agency has been given the explicit jurisdiction to engage in rule-making on 
air quality and pollution control.  See e.g.  43.21A.020 designating the Department of 
Ecology (“DOE”) as a “single state agency with authority to manage and develop our air 
and water resources in an orderly, efficient, and effective manner and carry out a 
coordinated program of pollution control involving these and related land resources” and 
corresponding rulemaking authority in RCW 43.21A.080. The federal government 
through its agencies, including the Environmental Protection Agency (“EPA”), also has 
jurisdiction over air quality and especially and arguably preemptively over events with 
multistate or international impacts such as wildfires. Without clear statutory direction to 
issue the emergency rule, L&I risks a legal challenge. 
 
Third, on a related note, it is unclear why the air quality level (AQI) in L&I’s emergency rule 
is significantly lower than the one used by DOE and EPA.  While these agencies recognize 
an AQl of 151 as impacting public health, L&I’s rule requires employer action at less than 
half that number: 69.  It should be noted that reportedly Seattle saw an AQl of 69 a few 
days ago without any active wildfires in the state.  This number is too low to be reasonable, 
will result in confusion from the public and workforce as federal and state agencies conflict 
in messaging on the appropriate AQl number. 
 
Respectfully and without waiving any other applicable arguments against the rule, if the 
Department persists in this illegal and unreasonable course that will cause significant 
harm BIAW’s membership, please be advised that we will be forced to consider all 
necessary measures to challenge it. 

 
Sincerely, 

 
Jackson Wilder Maynard, Jr.  
General Counsel 
Building Industry Association of Washington 


